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Securities and Exchange Commission § 240.16b–6 

the holders of a majority of the securi-
ties of the issuer entitled to vote; pro-
vided that such ratification occurs no 
later than the date of the next annual 
meeting of shareholders; or 

(3) The issuer equity securities so ac-
quired are held by the officer or direc-
tor for a period of six months following 
the date of such acquisition, provided 
that this condition shall be satisfied 
with respect to a derivative security if 
at least six months elapse from the 
date of acquisition of the derivative se-
curity to the date of disposition of the 
derivative security (other than upon 
exercise or conversion) or its under-
lying equity security. 

(e) Dispositions to the issuer. Any 
transaction, other than a Discre-
tionary Transaction, involving the dis-
position to the issuer of issuer equity 
securities, whether or not intended for 
a compensatory or other particular 
purpose, shall be exempt, provided that 
the terms of such disposition are ap-
proved in advance in the manner pre-
scribed by either paragraph (d)(1) or 
paragraph (d)(2) of this section. 

(f) Discretionary Transactions. A Dis-
cretionary Transaction shall be exempt 
only if effected pursuant to an election 
made at least six months following the 
date of the most recent election, with 
respect to any plan of the issuer, that 
effected a Discretionary Transaction 
that was: 

(1) An acquisition, if the transaction 
to be exempted would be a disposition; 
or 

(2) A disposition, if the transaction 
to be exempted would be an acquisi-
tion. 

NOTES TO § 240.16b–3 

NOTE (1): The exercise or conversion of a 
derivative security that does not satisfy the 
conditions of this section is eligible for ex-
emption from section 16(b) of the Act to the 
extent that the conditions of § 240.16b–6(b) 
are satisfied. 

NOTE (2): Section 16(a) reporting require-
ments applicable to transactions exempt 
pursuant to this section are set forth in 
§ 240.16a–3(f) and (g) and § 240.16a–4. 

NOTE (3): The approval conditions of para-
graphs (d)(1), (d)(2) and (e) of this section re-
quire the approval of each specific trans-
action, and are not satisfied by approval of a 
plan in its entirety except for the approval of 
a plan pursuant to which the terms and con-
ditions of each transaction are fixed in ad-

vance, such as a formula plan. Where the 
terms of a subsequent transaction (such as 
the exercise price of an option, or the provi-
sion of an exercise or tax withholding right) 
are provided for in a transaction as initially 
approved pursuant to paragraphs (d)(1), (d)(2) 
or (e), such subsequent transaction shall not 
require further specific approval. 

NOTE (4): For purposes of determining a di-
rector’s status under those portions of para-
graph (b)(3)(i) that reference § 229.404(a) of 
this chapter, an issuer may rely on the dis-
closure provided under § 229.404(a) of this 
chapter for the issuer’s most recent fiscal 
year contained in the most recent filing in 
which disclosure required under § 229.404(a) is 
presented. Where a transaction disclosed in 
that filing was terminated before the direc-
tor’s proposed service as a Non-Employee Di-
rector, that transaction will not bar such 
service. The issuer must believe in good faith 
that any current or contemplated trans-
action in which the director participates will 
not be required to be disclosed under 
§ 229.404(a) of this chapter, based on informa-
tion readily available to the issuer and the 
director at the time such director proposes 
to act as a Non-Employee Director. At such 
time as the issuer believes in good faith, 
based on readily available information, that 
a current or contemplated transaction with 
a director will be required to be disclosed 
under § 229.404(a) in a future filing, the direc-
tor no longer is eligible to serve as a Non- 
Employee Director; provided, however, that 
this determination does not result in retro-
active loss of a Rule 16b-3 exemption for a 
transaction previously approved by the di-
rector while serving as a Non-Employee Di-
rector consistent with this note. In making 
the determinations specified in this Note, 
the issuer may rely on information it ob-
tains from the director, for example, pursu-
ant to a response to an inquiry. 

[61 FR 30393, June 14, 1996, as amended at 70 
FR 46089, Aug. 9, 2005; 71 FR 53263, Sept. 8, 
2006] 

§ 240.16b–4 [Reserved] 

§ 240.16b–5 Bona fide gifts and inherit-
ance. 

Both the acquisition and the disposi-
tion of equity securities shall be ex-
empt from the operation of section 
16(b) of the Act if they are: (a) Bona 
fide gifts; or (b) transfers of securities 
by will or the laws of descent and dis-
tribution. 

§ 240.16b–6 Derivative securities. 
(a) The establishment of or increase 

in a call equivalent position or liquida-
tion of or decrease in a put equivalent 
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